
FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

Cathleen Miller, Treasurer
Gary Miller for Congress JUL 222009

00 721 S.Brea Canyon Rd., Suite 7
£ Diamond Bar, CA 91789
O
in RE: MUR6122
r>j

^ Dear Ms. Miller:T •
O
<r> On January 23, 2009, the Federal Election Commission notified you of a complaint
^ alleging violations of certain sections of the Federal Election Campaign Act of 1971, as

amended. On My IS, 2009, the Commission found, on the basis of the information in the
complaint, information provided by you, and other available information, that there is no reason
to believe Gary Miller for Congress and you, in your official capatity as Treasurer, violated
2 U.S.C. §§ 441b(a) and 434(b). Accordingly, the Commission closed its file in mis matter.

Documents related to the case will be placed on the public record withui 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003). IT* Factual and Legal Analysis, which explains the
Commission's fitiHiî  is enclosed for yow information.

If you have any questions, please contact Camilla Jackson Jones, the attorney assigned to
this matter, at (202) 694-1650.

MarkD.Shonkwiler
Assistant General Counsel
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: National Association of Home Builders MUR: 6122

Oaiy Miller for Congress and Cathlecn Miller,
in her official capacity as Treasurer

or, 1 I. INTRODUCTION
in 2
& 3 This matter involves allegations that Ac National Association of Home Builders
o
^ 4 ("NAHB11) made a prohibited corporate expenditure, a prohibited PAC solicitation outside its
<ar
<r 5 restricted class, and/or a prohibited iii-kind contribution to Gary Mffl^
O
04 6 Campaign") in connection with a mailer it sent to homes in Congressman Miller's district a week

7 prior to the 2008 general election. NAHB denies that the mailer was a PAG or campaign

8 solicitation and denies that it contained the express advocacy required to constitute a corporate

9 expenditure. Both NAHB and the Miller Campaign deny that the mailer was coordinated with

10 the Miller Campaign in a manner that woiiW result in an in-kind contribution.

11 Based on a thorough review of the Complaint, the Responses, and other available

12 information, there appear to be no basis for finding that the NAHB mailer is a corporate

13 expenditure or an in-kind corporate contribution. First, the NAHB mailer is not a solicitation as

14 defined by the Federal Election Campaign Act of 1971, as amended ("the Act"). Second, the

15 mailer does not qualify as a coiporate expenditure because it does not contain express advocacy

16 under the standards set forth in llC.FJL§100^2(a)&(b). Finally, there is no indication that

17 the mailer qualifies as a coordinated gflf^nmniditioii as definM in die Act, since the mailer does

18 not meet the thud prong of me three-prong coorfmation test See 11 C.F.R. § 10921.

19 Acconmigly.theQNnmissionfoimdno

20 Home Bmldeninade a proWbited coiporate expenm'ture or a corp^
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MUR 6122 (Nation! Aisoc. of Home BuiUen)
Factual and Legal Analysis

1 that Gary Miller for Congress and Cathleen Miller, in her official oqjacity as Treasurer, received

2 a prohibited in-kind contribution in violation of 2 U.S.C. § 441b(a).

3 n. FACTUAL AND LEGAL ANALYSIS

4 A. Factual Background

5 NAHB, an incorporated building industry trade association whose stated mission is to
o
& 6 "promote policies that will keep housing a national priority," sent a mailer to homes in

in 7 Congressman Miller's district a week prior to the 2008 election praising his voting record on
<N
*? 8 certain issues and suggesting that readers t^hank"CorigressmanMiUer for *^ghting for working«qr
jj 9 families in Southern California." Complaint, Attachment 1. The mailer contained the following
r\i

10 statements:

11 • Protecting the American Dream.

12 o Gary voted to create a $7,500 temporary first-time home buyer tax credit

13 o Voted for legislation to make more mortgage bonds available.

14 o He voted for legislation to help victims of the sub-prime crisis.

15 • Energy Independence Is No Longer Just A (sic) Economic Issue, But Also A National
16 Security Issue.

17 o Gary supports increased development of clean coal, natural gas, and oil.

IS o Supports increasing domestic exploration in Alaska and off our coast

19 o Congressman Miller supports incentives to encourage ftnlheY development and
20 use of alternative fuels.

21 See Complaint, Attachment 1.

22 The Complaint alleged that the NAHB sent "campaign literature" to ceita^

23 Accenting to the coniplafflt, tills con^

24 class." &« Complaint
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MUR 6122 (National AIMC. of Home Builden)
Factual and Legal Analysis

1 Attached to the Complaint is a letter written by Ms. Jemiy Hall, addre

2 May Concern," and suiting that she and her husband had received the NAHB mailer on October

3 28,2008 and were "not members o£ nor contributors to, the National Association of

4 Homebuilders, or the National Association of Homebuilders' Political Action Committee

5 (PAC)." See Complaint, Attachment 1.

& 6 Both NAHB and the Miller Campaign responded to the complaint In addition to the

is, 7 specific allegation of solicitation outside NAHB's restricted class, respondents also addressed

<7 8 whether the mailer expressly advocated the election of Congressman Miller and whether the

® 9 NAHB republished campaign material and coordinated mat mailer with the Miller Campaign.
rsi

10 NAHB admits that it sent the mailer to the Halls, but rejects all allegations of

11 impropriety. First, NAHB denies that the mailer was a solicitation as asserted in the Complaint,

12 arguing that the mailer did not solicit funds from the recipient or provide information as to how

13 the recipient might make a contribution. Id Second, NAHB denies that the mailer constituted a

14 corporate expenditure, because the communication was not express advocacy and states that it is

15 merely an exercise of NAHB's right to publicly discuss issues relevant to the home-building

16 industry. Id at 2-3. Finally, NAHB avers that the mailer is not "campaign literature'' and

17 therefore not a ccoidmated communication because it do«sn^

18 test set forth hi the Commission's regulations. Id

19 NAHB submits an affidavit from its Staff Vice President of Government Aflairs, Stephen

20 T. Gallagher, who attests to the cJiqimrtancqi surrounding the creation, production, and

21 distribution of the mailer. Affidavit of Stephen T. Gallagher rOallagherAff.") at ̂ 1. Gallagher

22 efeclaxes mat me intended aiidiera

23 timing of the mailer were decisions made solely by NAHB, and neimer Congressman Miller, his

Page 3 of 12



MUR 6122 (National Assoc. of Hone Builden)
Factual and I^Ml Analysis

1 agents, campaign, nor any poh'tical party had any role in the creation, production, or content of

2 the mailer. Id. at W 5-6. Gallagher attests *hat the mailer did not use any candidate's campaign

3 materials and was not created, produced, or distributed at the suggestion or request of any

4 candidate, authorized committee, or poUtical party committee. Id. He also states that the mailer

5 was created without the use of any common vendors for its aeation or distribution, and without
rsi
CO 6 any agreements (formal or informal), or discussion (substantial or insubstantial) between NAHB
on

7 and Congressman Miller, hi* agents, or authorized committee, or with any other 4Mw^flt*y their
fsi
qr 8 agents, authorized committee, or party committee. Id. at 7.
«T

9 Attached to Gallagher's affidavit was a copy of an N AHB Issue Communications Pledge

10 ("Issue Pledge"), which was provided to and signed by all N AHB employees working on the

11 mailer. NAHB Response, Exh. B. The Issue Pledge states that NAHB adopted guidelines for

12 the conduct of any issue cornniupicatioiis, which 'itchidc!

13 • No disciission by any N AHB en l̂ciyees or officers regarding issue
14 cornTnufiicBtJftnf will be nmdff with any ftatM^nfg.

15 • No candidate will be made aware of any NAHB issue communication plans.

16 • NAHB employees are specificaUy informed that any txansmittal of any issue
17 cfflnirnmtartifln pton ft> vny c«rdiiHg m political cftrnmittce may be the grinds
18 for dismissBl ftom NAHB employment

19 • No N AHB official, member or employee wiio is involved in a federal candidate's
20 campdgn... may paro^pate in any disciissioii of or planning for any isŝ
21 coiTiTnunicatio"^ hi which that candidate or his or her opponent is to be identified.

22 • NAHB will not use for its issue communic^ons any vender that has worked with
23 the campaign of an identifiable candidate in such communications.

24 • I also pledge to recuse myself fiom any discussion of any NA^
23 advertising that includes any federal c*ff*H*di*ff in whose cuinpfigp* I am involved.
26 I pledge to inform NAHB of my invorvement If I am present at a meeting in
27 which such a discussion is contemplated, I wiU remove m
28 and refuse to take part many decision makdng on suA
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MUR 6122 (National Aisoe. of Home Builders)
Factual and Legal Analysis

1 NAHB contends that the Gallagher Affidavit and Issue Pledge provide sufficient support for its

2 assertions that the mailer at issue was not a soUtitation, coordinated roinmiuii^

3 contribution that violated the Act, and it asks mat the Complaint be dismissed.

4 The Miller Campaign also submitted a resrwnsedenyirig the allegations in the Complaint

5 Specifically, the Miller Response clarified that the maUer, which was referred to hi the
Nl

<£ 6 Complaiirt as a "campaign brochiire/'was acfc^

is, 7 the Miller Campaign. Miller Response at 1. The Miller Campaign denies any knowledge or

*3 8 participation hi the creation, production, or dlstnTj^on of the niailer at issue, and states that

jjj 9 neither the Miller Campaign nor the candidate had any prior knowledge that the mailer was
rsi

10 being produced or distributed. Id.

11 B. Analysis

12 The Act prohibits corporations, such as NAHB, finmi makmg contributions or

13 expenditures hi connection with any election for Federal office. 2 U.S.C. § 441b(a). The Act

14 and implementing regulations also prohibit corporate officials from facilitating the muring of

15 contributions by ordering or directing subordinates or support staff to plan, organize, or cany out

16 a njndraising project as part of thek

17 corporation receives advance payment for the rair market value of such services. 2U.S.C.

18 § 441b(b); 11 C.F.R. § 1142(0(2).

19 1. NAHB-SoHdtation"

20 Hie Complaint alleges that the NAHB mailer violated the Act by wh^tuigcomnbim'ons

21 on Congressman Miller's behalf from individuals outside of NAHB's "restricted class."

22 Complaintatl. A coiporation and to officers may make partisan commiTniciitions to its

23 Ifftriftfd rlilffff fff ffr?rlfi>'<l'Wf *** «™"*fa» «"• •dmfa8«ttatiw» p*ranrm«l aivi tlmir fimiilî  •«
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MUR 6122 (Nrioral Aisoc. of Home Builders)
Factual and Legal Amfyiis

1 an exception to the Act's general prohibition agaiiistcor^^ See

2 11 C.F.R. § 114.3. 2 U.S.C. § 441b(b)(2XA). As long as these communications are aimed at

3 this "restricted class," and the corporation does not otheiwisc use corpoiBte resources to fi»ilitate

4 the contributions by means such as coercing employees to contribute, or by collecting and

5 forwarding the contributions, such communications are not a violation of the Act See 11 C.F.R.

g 6 §114.2(0(1).

2 7 While the Complaint alleges the mailer sent by NAHB was "an impermissible
rsi
<T 8 solicitation" that was "conducted outside then: restricted class," the mailer does not ask for
*r
jjjj 9 contributions, nor does it provide any mechanism or means by which the recipient could make a
IN

10 contribution. See NAHB Response at 2. There is no telephone number, street address or

11 campaign website provided that a recipient could use to make a contribution.1

12 Based on the available information, the Commission found no reason to believe that the

13 National Association of Home Builders conducted an impermissible solicitation of individuals

14 outside its restricted class in violation of 2 U.S.C. § 441b(bX2).

15 2. Express Advocacy

16 Commission regulations found at HC.F.R.§ 100.22(a) provide that a communication

17 expressly advocates the election or defeat of a cleariy identified candidate when it uses phrases

18 such as **vote for the President," "re-elect your C^ngressrnan,worMSrnithforCongress,Moruses

19 campaign slogans or mdividiial words, *\vhichm context can have no othw

20 than to urge the election or defeat of one or more clearly identified candidate^""" 11 C.F.R.

21 § \W.Z2(&)', see also Buckley v. Koto, 424 U.S. l,at44n.52(1976)(tt^«cWe>O;^ECv.

22 Massachusetts Citizens for Life, 479 U.S. 238,249 (1986) rMCFTJfjuffDg readers to vote for

It, » - nfnmmMAmlm nnmtMm*lnnmIM fOOBIpl 01 CTIMnlilB GOmnDuaODi
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MUR 6122 (National Aisoc. of Home Builden)
Fictiiil ind i-^gp^ Anilysii

1 "pro-life" candidates, and providing infbnnatira indicating a view as to which specific

2 candidates met this description.). The NAHB mailer does not on its face meet the first test for

3 express advocacy, as the mailer does not include phrases such as "vote for," "cast your ballot,"

4 "elect," "defeat," "support," or campaign slogans or individual words which in context could

3 have no other reasonable mesiiiiig thw
in
CD * Commission regulations found at 11 C.F.R. § 100.22(b) provide that a communication
on
° 7 contains express advocacy when the conimunic^on taken as a whole or with limited reference
oj
*j 8 to external events, "could only be interpreted by a reasonable person as containing advocacy of
*y

© 9 the election or defeat of one or more clearly identified candidate(s) because" it contains an

^ 10 "electoral portion" that is *Hinmistakable, imambiguous, and suggestive of only one meaning"

11 and "reasonable minds could not d^fier as to whether it en<x>i^

12 or more clearly identified candidates) or encourages some other land of action." See 11 C.F.R.

13 § 100.22(b).

14 The NAHB response specifically denies that the niailer contains express advocacy and is

15 therefore a prohibited corporate expenditure. The mailer clearly does not contain express

16 advocacy under Section 100.22(a) of the Commission's regulations. Nor, when taken as a whole

17 and with Umited reference to external events, such as the proximity to the election, does the

18 mailer at issue contain an "electoral portion" mat is "unmistakable, unambiguous, and suggestive

19 of only one meaning;" upon which reasonable niindscodd not differ as to whether it encourages

20 electoral or some other action. See 11 C.F.R.§ 10O22(b). While the mailer describes Miller as

21 "fighting for working families" and flff^" recipients to "Thank" Miller for positions and votes he

22 had taken in the past(e.g., voting to create a $7,500 temporary first^imehcine buyer tax credit,

23 voting to make more mortgage bonds available, and voting for legislation to help victims of me

1
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MUR 6122 (National Asm. of Home Builden)
Factual and Logs! Analysis

1 subprime crisis). It does not explicitly praise Miller's character, qualifications, or

2 accomplishments in a context that has no other reasonable meaning than to encourage actions to

3 elect or defeat Miller. See e.g., Express Advocacy; Independent Expenditures; Corporate and

4 Labor Organization Expenditures: Explanation and Justification, 60 Fed. Reg. 35292, 3S29S

5 (July 6,1995).

6 While the mailer was sent immediately prior to the general election, the focus of the

7 communication is on issues and Miller's positions on those issues. Given the lack of any clear

8 directive other t^an to "Thank" Miller for his positions, and taking the communication as a

Q 9 whole, one can reasonably view the mailer as praising Miller's positions and encouraging him to
0)
OJ 10 maintain those positions in the future, and not as encouraging the leader to vote for or against

11 Miller in the upcoming election. See MUR 5854 (Lantern Project) (advertisements criticizing

12 Senator's votes on particular issues were not express advocacy because they could reasonably be

13 viewed as expressing the sponsoring organization's view on that issue); &e afro MUR

14 5779/5805 (City of Santa Clarita) (banners thanking a U.S. Representative for a specific piece of

15 legislation did not expressly advocate his election because they could be reasonably interpreted

16 as advocating passage of the legislation and thanking tiie legislator for sponsoring it).

17 We therefore conclude that the mailer does not qualify as express advocacy, as set forth

18 in 11 CJ.R. § 100.22(b), and is not an expenditure, as defined by 2 U.S.C. § 431(?XA)(i).

.19 Accordingly, the Commission foimd no reason to beUew

20 Builden violated 2 U.S.C. § 441b(a) by making a corporate expenditure.

21 3. Coordination Allegations

22 The Act provides that a payment for a a*imfi>ffliuMrt"lin that is made by any person "in

23 coopeiation, consultation, or concert, wim or at the requ^
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MUR 6122 (National Assoc. of Home Builden)
Factual and Legal Analyiii

1 constitutes an in-kind contribution to that candidate. See 2 U.S.C. § 441a(a)(7)(B)(i), 11 c.F.R.

2 § 109.21(bXl). If the mailer were a coordinated communication between NAHB and the Miller

3 Campaign, it would be an in-kind contribution prohibited by 2 U.S.C. § 441b.

4 The Commission's regulations provide a three-prong test to determine whether a

5 communication is <xwrdinntftd.a All three prongs of the test must be satisfied to support a
K
co 6 conclusion that a coordinated communication occurred. 11 C.F.R. § 109.21 (a); see also
on
© 7 Explanation and Justification far Regulations on Coordinated and Independent Expenditures,

^ 8 68 Fed. Reg. 772 (Jan. 3,2003).
«ar
O 9 The first prong of the Act's three-prong coordination test provides that the
on

10 communication must be paid for by a person other than the Federal ftflnHf^fltfl the candidate's

11 authorized committee, or political party committee, or any agent of the foregoing. See II C.F.R.

12 § 109.21(aXl). Here, the first prong of the coordination test is met because NAHB admits that it

13 paid for the direct-mail communication at issue. NAHB Response at 2.

14 The second prong of the coordination test reouires that a communication must satisfy one

15 of the "content" standards in 11 C.F.R. § 109.21(0), which include, among other things, a public

16 Cft""Wli«ytifln that *pfc" *» • eleariy identified Hming «r Senate rjmdiHate aiyi fr pyhlfrly

17 distributed in the dearly identified candidate's jurisdiction 90 days or fewer before the

18 candidate's general, special or runoff election. 11 C J.R. § 109.21(cX4X9. The NAHB duect-

F£C;414F3d76(p.a
invalidation of the fourth, or "public coonnmicatk»,nooitteiM standard of the coordinate
MjBlatioiObtteCoiiinifa^ bt
tabteo^eotdiallaige by Shtya, the U.S.Di«rlct Court
content aiid conduct standard* of the ooordfaatedc^^ CFJL § 109^1(c)nd(d)
violated the AduiiiilatiaUve Proceed Ac^
Cc«miMlon from enforcing them. 5^5*^v.f^508F.Supp.2dlO,70-71(D.D.CSept 12,2007)(graiitmg

Recentry, the D.C Circuit alBrmed
the dlrtrict coot with reipea to, htferah^ the (xxtfe^
ftiinei ^>ecifled htt^itaiidaid, aiidthenileibriii^iBttK^^ veudorimayahare

Or. 2008).
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MUR 6122 (National Anoc. of Home Builders)
Factual and Legal Analysis

1 mail communication clearly identifies a House candidate, Gary Miller, and was distributed in the

2 candidate's jurisdiction approxmiately seven day sprier to the general election. Thus,meNAHB

3 mailer also meets the second or "content" prong of the coordination test

4 The third prong of me coordination test requires that me parties have engaged in conduct

5 that meets any of the six following standards; (1) the communication is created, produced, or
CO

UD 6 distributed at the request, suggestion or assrat of
on
g-, 7 political party or an agent of any of the foregoing; (2) the candidate or authorized committee is
f\i
"7 8 materially involved to decisions regarding the content, intended audience, means, or mode of
*ar
£J 9 communication; (3) there is substantial discussion about the communication between the person
rj

10 paying for me commiinicatic^ and the candidate, authorized co^

11 of the campaign; (4) the person paying for me communicatioii and the campaign share certain

12 types of common vendors who use or convey infonnation about the candidate's plans, projects,

13 activities, or needs in me creation, production, or disseniination of me communication; (5) the

14 conimunicationw paid for by a peison or by the employer of a person who was m

is independent contractor of the candidate; emd(Q the dlsseminatiGii, distribution, or republication

16 of the campaign materials cxxnira under ciixaimstancCT

17 collaboration between the candidate or his committee and other party. 11 C.FJL § 109.21(4X1)-

18 (6).

19 The mailer does not meet the "conduct" prang of the coordination test As discussed

20 bdow, each elemert of the conduct piong^

21 the Gallagher Affidavit. Because the NAHB mailer fails to meet the conduct prong, there was no

22 coordination that would result in an impennissiblem-kindcoiitribiitioiL See 11 GF.R.§ 109.21.
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MUR 6122 (National Assoc. of Home Builders)
Factual and Legal Analysis

1 The affidavit of NAHB Staff Vice President of Government Affairs Stephen T. Gallagher

2 establishes that the NAHB mailer was created and produced solely at the direction of NAHB and

3 its employees, without any involvement from Congressman Miller or any other candidate, their

4 agents, or employees. Gallagher Aff. at fl 5-6; see also Miller Response at 1. The Miller

5 Campaign reiterates that neither the candidate Committee, nor its agents had any knowledge that

2 6 NAHB \vasproducirigordistributing the mailer. See Miller Response at 1. Gallagher also
on
O 7 declares that no co"*mo" vendors were used in the creation and/or distribution of the mailer and
if\
™ 8 that there was no formal or informal agreement between NAHB and Congressman Miller, and
•ST
Q 9 their agents, or discussion, substantial or otherwise, regarding this mailer between NAHB and
on
<M 10 any candidate, authorized committee, or party committee or their agents, prior to the production

11 and distribution of the mailer. A

12 The Issue Pledge that Gallagher and all NAHB employees working on the mailer were

13 required to sign explicitly pro vides that NAHB employees and officers are to have no

14 discussions with any candidate, campaign, or party official regarding its issue communications or

15 publications discussing any issue communication plans* no fflndidfltes or committees are to be

16 ffldff flWiTft fff flfiy NAP1*1 l^ff «ttnmi»ifa«tlnn pl«n«; and trntigmittnl

17 plans to a candidate or political committee by NAHB employees is grounds for dismissal.

18 NAHB Response, Exh.B. The Issue Pledge also states mat NAHB will not use any vendor for

19 its issue communications mat has worked with the campaign of a candidate unidentified in its

20 communications. Id. TTie Issue Pledge also requnes the employee to recuse from any discussion

21 of NAHB issue^vertising or decision-making activities th^

22 whose campaign the employee was involved, and to inform NAHB of such mvolvement hi any

23 federal campaign. Id.
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MUR 6122 (National Anoc. of Home Builders)
Factual and Legal Analysis

Based on the available information, the Commission found no reason to believe that the

National Association of Home Builders made a coordinated communication in violation of 2

U.S.C. §441b. The QOTmission further found no reason to believe that Gary Miller for

Congress and Cathleen Miller, in her official capacity as Treasurer, violated 2 U.S.C. §§ 441b (a)

and 434(b) by accepting and failing to report a prohibited in-kind contribution.
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